


Workers of America, AFL-CIO (Petitioner) are employees under the 
' 

Higher Education Employer-Employee Relations_Act (HEERA or 

Act). 1 The ALJ held that a bargaining unit composed of 

employees in these titles at UCLA is an appropriate bargaining 

unit, and he ordered that a representation election be conducted. 

The ALJ also found that student employees in graduate student 

researcher (GSR) and tutor supervisor positions are not employees 

under HEERA, and should be excluded from the bargaining unit. 

The Board has reviewed the entire record in this case, 

including the transcript and exhibits, the ALJ's proposed 

decision, the University's statement of exceptions and 

Petitioner's response thereto. Finding them to be free of 

prejudicial error, the Board hereby adopts the ALJ's findings of 

fact as the findings of the Board itself. The Board also adopts 

the ALJ's conclusions of law, as modified below, and finds that 

student employees in the GSI, reader, special reader, tutor, 

remedial tutor and part-time learning skills counselor positions 

at UCLA are employees under the HEERA. 

INTRODUCTION 

Procedural History 

Under HEERA, an employee organization may request that the 

University recognize it as the exclusive representative of the 

employees of a proposed bargaining unit for the purpose of 

1HEERA is codified at Government Code section 3560 et seq. 
Unless otherwise indicated, all statutory references herein are 
to the Government code. 
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systemwide unit or accreted to the existing systemwide Non-

Academic Senate Unit (Unit 18). 

On June 27, 1994, the Petitioner filed a request for a PERB 

investigation to determine the appropriateness of the unit. 

(PERB Reg. 51090.) The settlement conference on August 9, 1994, 

did not resolve the matter. 

On September 12, 1994, the Petitioner amended its request 

for recognition petition by adding the special reader and 

remedial tutor positions. On September·19, 1994, the PERB 

regional director determined that the amended request for 

recognition had sufficient proof of support. 

Also, on September 19, 1994, the University filed a response 

to the amended request for recognition disputing the 

appropriateness of the unit for the same reasons it opposed the 

original petition. Additionally, on September 19, 1994, the 

Petitioner filed a motion with the ALJ to consolidate the hearing 

in this case with hearings for related, but not identical, 

request for recognition petitions concerning the University's 

campuses at Davis (UCD), San Diego (UCSD), and Santa Barbara 

(UCSB). 3 The ALJ granted the motion in part on October 28, 1994. 

The ALJ ordered the consolidation of the records ih the four 

request for recognition cases. The Petitioner's request for a 

single formal hearing covering all four cases was denied. 

3The motion did not seek consolidation of the petitions 
themselves. At the time the motion was filed, the only petition 
set for formal hearing involved positions.at UCSD (Case 
No. SF-RR-8O5-H). 
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On December 22, 1994, the ALJ issued an order to show cause 

on Petitioner as to why GSis and GSRs should not be dismissed 

from the petition based upon Association of Graduate student 

Employees v. Public Employment Relations Bd. (1992) 6 Cal.App.4th 

1133 [8 Cal.Rptr.2d 275] rev. den. August 13, 1992 (AGSE) . 4 On 

March 13, 1995, the ALJ determined that GSis and GSRs would not 

be dismissed from the petition, and that the parties would be 

given the opportunity to fully litigate those positions during 

the hearing. The University appealed the ALJ's ruling to the 

Board itself and on July 17, 1995, the Board affirmed the ALJ's 

ruling on the order to show cause.· (Regents of the University of 

California (1995} PERB Order No. Ad-269-H.) 

On October 16, 1995, Petitioner amended the request for 

recognition petition deleting certain tutor title codes, acting 

instructors, community teaching fellows, nursery school 

assistants and some GSR title codes. The amendment also added 

tutors in other title codes and part-time learning skills 

counselors. Another title code amendment was filed on October 

30, 1995. As a result of these amendments, the titles at issue 

in this case are: GSR, GSI, readers, special readers, tutors, 

remedial tutors, part-time learning skills counselors and tutor 

supervisors at UCLA. 

The ALJ conducted thirty-nine days of formal hearing between 

October 18, 1995 and January 10, 1996. Briefs were filed and the 

4The Board's decision in the AGSE .case is Regents of the 
University of California (1989) PERB Decision No. 730-H (Regents 
(AGSE)). 
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case was submitted for decision on July 16, 1996. The ALJ's 

proposed decision was issued on September 13, 1996. Following 

extensions of time granted to the parties to file the 

University's exceptions and the Petitioner's response, the 

filings were completed January 10, i997. 

The Statutory Test 

The University asserts that the unit proposed by the 

Petitioner is inappropriate because it includes student employees 

who are not covered by HEERA. HEERA section 3562(f) (hereafter 

subsection (f)) defines an employee under HEERA: 

'Employee' or 'higher education employee' 
means any employee of the Regents of the 
University of California, .•. However, 
managerial, and confidential employees shall 
be excluded from coverage under this chapter. 
The board may find student employees whose 
employment is contingent on their status as 
students are employees only if the services 
they provide are unrelated to their 
educational objectives, or, that those· 
educational objectives are subordinate to the 
services they perform and that coverage under 
this chapter would further the purposes of 
this chapter. [Emphasis added.] 

The B9ard must apply this definition to determine in this 

case whether students employed by the University at UCLA in the 

positions included in the request for recognition petition are 

employees under HEERA and, therefore~ are entitled to negotiate 

with the University over the terms and conditions of their 

employment. 

Subsection (f) sets out a three-part test to determine 

whether collective bargaining rights should be extended to 

student employees. 
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Under the first part of .. the test, the Board must determine 

whether employment of student employees is contingent on their 

status as students. If so, the Board must proceed to apply the 

subsection (f) test. If not, the student employees are employees 

under HEERA and the remainder of the subsection (f) test need not 

be applied. 

Under the second part of the test, the Board must determine 

whether the services provided by student employees are related to 

their educational objectives. If so, the Board must proceed to 

apply the third.part of the subsection (f) test. If the services 

provided by the student employees are unrelated to their 

educational objectives, they are employees under HEERA and the 

third part of the subsection (f) test need not be applied. 

The third part of the test has two prongs. Under the first 

prong, the Board must determine whether the educational 

objectives of student employees are subordinate to the services 

they perform. Under the second prong, the Board must determine 

whether coverage of the student employees under HEERA would 

further the purposes of the Act. In order for the Board to 

conclude that student employees are employees under HEERA, 

affirmative determinations must be made under both prongs. 

Prior Cases Involving the Application of the Statutory Test 

The issue of the application of the subsection (f) test to 

student academic employees at the University has come before PERB 

in three prior c~ses. In Regents of the University of California 

v. Public Employment Relations Bd. (1986) 41 Cal.3d 601 
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[224 Cal.Rptr. 631] (Regents), the Supreme Court upheld the 

Board 1 s decision that housestaff (medical interns, residents and 

clinical fellows in residency programs at University hospitals) 

were employees under HEERA. In that case, the court considered 

the legislative history behind the enactment of HEERA. Initially 

the court noted that prior to final passage of the Act, the 

Legislature amended it to remove a specific work hour standard 

under which a student employee would be determined to be an 

employee for purposes of HEERA. Thus, the Legislature left the 

-determination of student employee status to PERB. The court 

concluded that subsection (f) requires PERB to make a 11 case-by-

case assessment of the degree to which a student's employment is 

related to his or her educatidnal objectives. 11 (Regents at 

p. 607.) 

The court then considered whether the Legislature intended 

the language of subsection (f) to incorporate the precedent of 

the National Labor Relations Board (NLRB), which held that 

housestaff in the private sector were not employees under the 

National Labor Relations Act. In two NLRB decisions involving 

housestaff, a majority of the NLRB adopted a 11 primary purpose'' 

test which focused primarily on the students' motivation for 

participating in housestaff programs. The NLRB majority 

concluded that the students' interests in their own educational 

development by participating in residency programs, outweighed 

their interests in providing services. The dissent in these 

cases concluded that the student employees' motivation was 
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irrelevant, believing that the focus should be confined to the 

services actually performed by the student employees. 

Based upon its review of these NLRB decisions, a majority of 

the court in Regents concluded that the Legislature intended to 

create a n~w standard in the HEERA, rather than follow NLRB 

precedent. The court found that subsection {f) represents a 

compromise between the NLRB's majority and dissenting opinions, 

requiring that both factors, a student's purpose for 

participating in the position and the services provided, be 

considered. The court stated: 

The Legislature has instructed PERB to look 
not only at the students' goals, but also at 
the services they actually perform, to see if 
the students' educational objectives, however 
personally important, are nonetheless 
subordinate to the services they are required 
to perform. Thus, even if PERB finds that 
the students' motivation for accepting 
employment was primarily educational, the 
inquiry does not end here. PERB must look 
further -- to the services actually performed 
-- to determine whether the students' 
educational objectives take a back seat to 
their service obligations. [Regents at 
p. 614, fn. omitted.] 

The court instructs, therefore, that even if all the student 

employees agreed that their purpose in seeking student academic 

employment was to further their educational objectives, the Board 

could determine that those educational objectives were 

subordinate to the value of the services they provided to the 

University. 

Applying this standard, the court in Regents found that 

there was substantial evidence to support the Board's finding 
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under prong one of the third part of the statutory test, that the 

educational objectives of housestaff were subordinate to the 

services they provided. There·was evidence that housestaff 

sought to participate in residency programs ·in order to obtain 

extensive medical training. However, these educational 

objectives were found to be subordinate to the valuable patient 

care services they provided. 

The court also found support for the Board's determination 

under prong two, that the purposes of HEERA would be furthered by 

extending collective bargaining rights to housestaff. · The Board 

found that there were substantial employment concerns which 

affect housestaff and that certain issues, such as salaries, 

vacation time, fringe benefits and hours, were "manifestly 

amenable to collective negotiations." (Regents at p. 622.) The 

Board also concluded that by providing housestaff with a 

mechanism for resolving disputes, harmonious and cooperative 

labor relations between the university and housestaff would be 

furthered. Accordingly, the court affirmed the Board 1 s 

determination that housestaff were employees for purposes of 

HEERA. 

PERB addressed the student employee issue a second time in 

Regents (AGSE). In this case, the Board considered whether 

graduate students appointed to GSI and GSR positions at the 

University's Berkeley campus were employees covered by HEERA. 

After reviewing the Regents decision, the Board concluded that 

there were significant factual differences between the housestaff 
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in Regents and the graduate student employees in this case. The 

Board noted the difficulty in balancing a seemingly subjective 

element (educational objectives) against an objective one 

(services performed). Based upon these considerations, the Board 

in Regents (AGSE} found it necessary to "recalibrate" the scale 

in the first prong of the statutory test set forth in Regents. 

Under this new approach, the ~oard focused on the apparent 

conflicts between the student employees' academic and employment 

interests. The Board concluded that the educational objectives 

of GSis and GSRs were not subordinate to the services they 

provided because where conflict existed between academic and 

economic considerations, academic considerations prevailed. 

Applying the second prong of the test, PERB also found that 

the purposes of HEERA would not be furthered by extending 

collective bargaining rights to GSis and GSRs for several 

reasons, including: (1) impact on the student/faculty mentor 

relationship; (2) the economic nature of collective bargaining 

would override academic goals; (3) impact on the academic nature 

of the selection process.; ( 4) instability resulting from the 

continuous movement of graduate students in and out of the unit; 

and (5) the impossibility of separating academic and economic 

matters. Accordingly, the Board concluded that graduate students 

appointed to GSI and GSR positions at the Berkeley campus were 

not employees for purposes of HEERA. 

On appeal, the court in AGSE found that the Board erred by 

·establishing a new test which conflicted with the standard set 
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forth in Regents. The court held that the Board's "recalibration 

of the scales" had so distorted the first prong of the test that 

the Board's conclusion was suspect unless saved by its ruling 

under the second prong. The court stated the proper test under 

the first prong: 

'Case-by-case analysis' would call upon PERB 
to consider all the ways in which GSI and GSR 
employment meet educational objectives of the 
students and all the ways in which the 
employment provides services and to compare 
the value and effectiveness of the employment 
in meeting the students' educational 
objectives with the value and effectiveness 
of the employment in providing services. 
PERB, with its expertise, would then make a 
judgment about whether the employment was 
more valuable and effective in meeting 
educational objectives or in providing 
service to the University: whether the 
'educational objectives are subordinate to 
the services' the students perform. [AGSE at 
p. 1143, emphasis in original.] 

Although the court rejected the Board's first prong test, it 

upheld the Board's conclusion that GSis and GSRs were not 

employees under HEERA, finding that there was substantial 

evidence to support the Board's determination that the purposes 

of HEERA would not be furthered by extending collective 

bargaining rights to GSis and GSRs. 

The Board recently applied the guidance contained in these 

two prior cases in determining whether HEERA coverage should be 

extended to certain student academic employees at UCSD. In 

Regents of the University of California (1998) PERB Decision 
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No. 1261-H (UC San Diego), the Board determined that students 

employed as readers, tutors and associates at UCSD are employees 

under HEERA. 

In UC San Diego, the Boar~ rejected the University's 

assertion under prong one of the third part of the subsection (f) 

test, that the educational objectives of the student academic 

employees at issue were not subordinate to the services they 

performed. Referring to the prior court decisions, the Board 

stated: 

The AGSE court instructs that 'the statute 
and Regents decision call for a value 
judgment about which is subordinate, not a 
scientific weighing ~rocess.' In making this 
value judgment, the Board must consider how 
vital employment as a reader, tutor or 
associate is to the achievement of students' 
educational objectives, and how vital the 
services provided by readers, tutors and 
associates are to the accomplishment of the 
educational mission of the University. In 
Regents, the court applied this part of the 
subsection (f) test by considering whether 
'services must be performed without regard to 
whether they will provide any educational 
benefit' to the students performing them. 
(UC San Diego at p. 20.) 

The Board then concluded that, because the services provided by 

readers, tutors and associates were vital to the academic mission 

of the University, and were not vital to the accomplishment of 

educational objectives, the educational objectives of student 

employees in those positions were subordinate to the services 

they performed. 

The Board in UC San Diego also determined that coverage 

under HEERA of the student academic employees at issue would 
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further the purposes of the Act. In response to the University's 

arguments to the contrary., the Board noted the expressed purpose 

of HEERA, at section 3560(e), to provide for relations between 

the higher education employer and its employees which permit the 

fullest participation of employees in determining the conditions 

of their employment. The Board stated: 

It is axiomatic, therefore, that the 
extension of collective bargaining rights to 
University employees is consistent with, and 
in furtherance of, the expressed purpose of 
HEERA. To the extent that the University's 
position is based on the assertion that 
extending collective bargaining rights to 
student academic employees would 
fundamentally conflict with the University's 
educational mission, that position ignores 
and is inconsistent with HEERA1s expressed 
purpose. [UC San Diego at p. 28.] 

The· Board noted HEERA provisions which preserve and encourage 

academic freedom, shared governance and joint decisionmaking 

between the University and its faculty, and peer review and 

tenure systems for academic employees. The Board also cited 

HEERA provisions which exclude from the scope of representation 

subjects which could intrude in these academic areas. The Board 

stated: 

HEERA encourages the 11 pursuit of excellence" 
at the University. Harmonious and 
cooperative labor relations result from a 
system of collective bargaining between the 
University and its employees which respects 
the concept of academic freedom. Under 

.HEERA~, .these,-,,Goneepts- -· •ooll·e·ctive bargaining 
and academic freedom - coexist and complement 
one another. They are not mutually 
exclusive, as much of the University's 
argument seems to suggest. 
(UC San Diego at p. 30.) 
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As noted above, the record in UC San Diego and the case at 

bar have been consolidated. In UC San Diego, the Board applied 

the guidance included in the prior cases invplving the 

application of the subsection (f) test to student academic 

employees at the University, and concluded that the student 

employees at issue were employees under HEERA. The Board is 

guided by its reasoning in UC San Diego in the application of the 

subsection (f) test here. 

DISCUSSION 

Petitioner offers no exceptions to the ALJ's finding that 

GSRs are not employees under subsection {f) and, therefore, are 

not covered under HEERA. Petitioner also offers no exceptions to 

the ALJ's finding that tutor supervisors are supervisory 

employees as defined in HEERA section 3580.3 and, therefore, are 

not covered under HEERA. The Board. adopts these findings by the 

ALJ as the findings of the Board itself.· As a result, the 

following discussion pertains to the positions of GSis, reader, 

special reader, tutor, remedial tutor and part-time learning 

skills counselor. 

The Constitutional Issue 

In its exceptions to the ALJ's proposed decision, the 

University for the first time raises a constitutional issue. The 

University argues that the application of HEERA to student 

academic employees, such as those at issue here, would violate 

Article IX, Section 9 of the California Constitution, which 

states, in pertinent part: 
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The University of California shall constitute 
a public trust, to be administered by the 
existing corporation known as 'The Regents of 
the University of California,' with full 
powers of organization and_government, 
subject only to such legislative control as 
may be necessary to insure the security of 
its funds and compliance with the terms of 
the endowments of the university and such 
competitive bidding procedures as may be made 
applicable to the university by statute for 
the letting of construction contracts, sales 
of real property, and purchasing of 
materials, goods, and services. 

The University asserts that HEERA coverage of student academic 

employees would interfere with certain central functions of the 

University, and thereby violate the constitutional restriction 

that the 11 full powers of organization and government" reserved to 

the Regents of the University may be subject only to limited 

·legislative control. The University does not argue that HEERA 

coverage of any of its employees interferes with its central 

functions in violation of this constitutional restriction. 

Instead, the University asserts that the implications of this 

constitutional issue with regard to HEERA coverage of its 

employees are narrow - limited to student academic employees 

only. The University explains: 

The Legislature, at the time it was 
considering the enactment of a collective 
bargaining statute that would be applicable 
to the University, was aware of the 
limitations imposed by article IX, section 9. 
It invited the University to participate in 

. --neg-Gtiating,-the-terms· ·Of0 0
' ~he··,st:atuteT and· the 

resulting statutory language reflected the 
extent to which the University was willing to 
become voluntarily subject to the collective 
bargaining scheme created by the Act. As a 
result of this collaborative process, the 
constitutional issue of whether the 
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Legislature had the power to enact HEERA over 
the University's objection did not arise, 
because the University agreed to participate 
in the framework created by the statute. 

The extent of the University's agreement is 
reflected in the language of the statute. 
The text makes it clear that the Act intends 
that all of the University's non-academic 
emp.loyees and some of its academic employees 
will participate in its procedures~ For 
example, the statute clearly indicates an 
intention to cover tenured faculty. (Gov. 
Code, § 3579, subd. (e).) And the University 
has consistently abided by these provisions. 

The same is not true with respect to student 
academic employees. Rather, the statute 
includes section 3562, subdivision (f) which 
expressly limits HEERA coverage to only 
certain student employees. 

The University points out that it has consistently argued in the 

prior cases cited ·above that the language of subsection (f) is 

sufficient to exclude student academic employees from HEERA 

coverage. 

Throughout this litigation, it was the 
University's position that the two-pronged 
test was intended to exclude student academic 
employees such as housestaff. Since the 
University was confident that the two-pronged 
test sufficiently addressed its concerns, it 
was not necessary to raise the article IX, 
section 9 issue, and constitutional issues 
are to be avoided when a case can be resolved 
on other grounds. 

However, while the University's view prevailed in AGSE, the court 

in Regents and the PERB ALJ in the case at bar determined that 

certain-. .s.tudent vacade.miG- emp-le¥ees ~•are,.,entit·led to·,HEERA 

coverage. Thus, the University concludes: 

The ALJ's departure from Board precedent, and 
the decision of the Supreme Court in the 
housestaff case, in which the constitutionai 
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because of the constitutional constraints imposed by Article IX, 

section 9. A Board decision adopting the University 1 s argument 

would represent a finding that the subsection (f) test is 

constitutionally unenforceable with regard to student academic 

employees. The issue of HEERA coverage of student academic 

employees has been before the appellate courts in two prior 

cases, but neither the University nor the court has raised this 

constitutional issue in the application of the subsection (f) 

test in those cases. As a result, there has been no appellate 

court determination on the issue. Prior to such a determination, 

PERB has no power, pursuant to Article III, section 3.5, to make 

the finding which the University urges it to make. 

At such time as this issue is presented to an appellate 

court, the court no doubt will consider HEERA's specific 

references to the University's constitutional status and 

responsibilities. Section 3560(c) states, in pertinent part: 

The people of the state of California have 
established a system of higher education 
under the Constitution of the State of 
California with the intention of providing an 
academic community with full freedom of 
inquiry and insulation from political 
influence in the administration thereof. 

Section 3560(d} states: 

The people and the aforementioned higher 
education employers each have a fundamental 
interest in the preservation and promotion of 

. :the- :r:esponsib:il:it::ies-~grank:;ed,.by·~the pe·ople' of 
the State of California. Harmonious 
relations between each higher education 
employer and its employees are necessary to 
that endeavor. 

And Section 3560(e) states, in pertinent part: 
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It is the purpose of this chapter to provide 
the means by which relations between each 
higher education employer and its employees 
may assure that the responsibilities and 
authorities granted to the separate 
institutions under the Constitution and by 
statute are carried out in an atmosphere 
which permits the fullest participation by 
employees in the determination of conditions 
of employment which affect them. 

It appears from these.references that the Legislature was well 

aware of the University's constitutional status, and intended 

that the system of collective bargaining which it established in 

enacting the HEERA would not interfere with the University's 

constitutional authority over its central functions. 

The University asserts that HEERA coverage of student 

academic employees interferes with several of those central 

functions, including the academic' aspects of the administration· 

of the University, the establishment of curriculum, and the 

establishment of patterns of internal governance. However, 

consistent with the Legislature's acknowledgment of the 

University's constitutional responsibilities, HEERA specifically 

excludes from the scope of representation 11 any service, activity 

or program established by law or resolution of the regents or the 

directors," as well as 11 the content and supervision of courses, 

curricula and research programs." (HEERA sec. 3562(q).) 

Further, HEERA seeks to preserve and encourage the.relationship 

between the University and its academic employees which is· 11 the 

long-accepted manner of governing institutions of higher 

learning. n (HEERA sec. 3561(b) .) 
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The University argues that HEERA interferes with its central 

functions in violation of the constitutional restrictions only 

with regard to student academic employees. When HEERA was being 

drafted, the University asserts, it voluntarily agreed to a 

system of collective bargaining without raising the 

constitutional issue, provided that subsection (f) was included 

in the statute to make clear that HEERA coverage does not extend 

to student academic employees. 5 

The Regents court looked to the legislative history of the 

HEERA to determine whether the Act precluded the housestaff at 

issue in that case from being considered employees under 

subsection (f). The court noted that housestaff are clearly not 

eliminated from HEERA coverage by the language of subsection (f), 

and stated: 

Although the statute is silent on the subject 
of housestaff, it clearly leaves open the 
possibility that such persons may come within 
it. As the words of the statute make clear, 
the Legislature intended that PERB determine 
whether a particular student qualifies as an 
employee under the Act. [Regents at p. 607.J 

Clearly, the ranguage of subsection (f) does not mandate that 

student academic employees be excluded from HEERA coverage. 

Rather, it establishes the test for determining whether coverage 

should be extended to them. 

PERB's primary right, power, duty and responsibility, as 

described in HEERA section 3563(a), is "To determine in disputed 

5Interestingly, the University has voluntarily extended 
HEERA collective bargaining rights to certain student academic 
employees at the Berkeley campus, including readers and tutors. 
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cases, or otherwise approve, appropriate units." It is PERB's 

duty and responsibility to apply the subsection (f) test to 

determine whether the proposed unit in this case, consisting of 

student academic employees, is_an appropriate unit. The Board 

rejects the University's argument that PERB should find the 

application of the test to student academic employees to be in 

violation of the constitutional restrictions of Article IX, 

section 9. 

Application of the Statutory Test 

In order to determine if the student academic employees at 

issue in this case are entitled to HEERA coverage, the Board 

applies the three-part subsection (f) test described above. 

Part One: Is Employment Contingent on Student Status? 

With regard to GSis, readers, special readers and tutors, 

the ALJ finds that employment in these positions is contingent on 

student status. The parties offer no exceptions to this finding, 

which the Board adopts as its own conclusion. 

The ALJ finds that since non-students serve in remedial 

tutor and part-time learning skills counselor positions, 

employment in these positions is not contingent on student 

status. Based on this finding alone, employees in these 

positions are covered under HEERA pursuant to the subsection (f) 

test. 

The Board addressed similar findings by the ALJ in the 

UC San Diego case. The Board states: 

... part one of the subsection (f) test 
requires PERB in this case to determine 
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whether the employment of students as 
readers, tutors and associates is contingent 
on their status as students. The fact that 
the University may employ non-students to 
perform some of the same functions as these 
student employees is irrelevant to the 
Board's determination. 
(UC San Diego at p. 14; emphasis in original; 
fn. omitted.) 

The Board also noted that the court in Regents ·observed that the 

employees at issue in that case lacked 11 most ~ndicia of student 

status. 11 (Regents at p. 620.) However, the court did not apply 

a requirement of current registration as a student in order to 

proceed to apply the subsection (f) test. 

It is clear from the record that students employed in 

remedial tutor and part-time learning skills counselor positions 

were given preference for e~ployment because of their student 

status. While some non-students may be placed in these 

positions, under the approach adopted by the Board in 

UC San Diego, the employment of students in these positions is 

clearly contingent on their status as students. 

The Board concludes that the employment of students in all 

of the positions at issue, is contingent on their status as 

students. Thus, we reverse the ALJ's contrary finding with 

regard to remedial tutors and part-time learning skills counselors. 6 

6Member Dyer agrees with the ALJ's determination that the 
employment of remedial tutors and part-time learning skills 
counse1ors is--not. c-ent4:ngent:"'On ·their status -as,.·students and 
that, consequently, they are employees under HEERA. Accordingly, 
Member Dyer does not join in the Board's analysis of Part One of 
the statutory test with respect to those positions. However, 
Member Dyer agrees that the application of the remainder of the 
statutory test also leads to the conclusion that student academic 
employees in all the disputed positions in this case are 
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Part Two: Are the Services Provided by the Student Employees 
Related to Their Educ~tional Objectives? 

The ALJ finds that the services provided by student 

employees in all the disputed positions are related to their 

educational objectives. The parties offer no exceptions to this 

finding, which the Board adopts as its own conclusion. 

Part Three - Prong One: Are the Educational Objectives of the 
student Employees Subordinate to the Services They Perform? 

The ALJ finds that the educational objectives of students 

employed as GSis, readers, special readers, tutors, remedial 

tutors and part-time learning skills counselors are subordinate 

to the services they perform. 

The University excepts to this finding, arguing that 

employment in these positions is of greater value and 

effectiveness in meeting the educational objectives of students 

than in providing services to the University. Employment in the 

positions at issue assists student employees in meeting their 

educational objectives. Those objectives include mastering a 

particular subject matter, and preparing the student to achieve 

educational and career goals. The University asserts that the 

services provided by student academic employees could be provided 

as well, if not better, by non-students at an equivalent or 

reduced overall cost to the University. Therefore, argues the 

University, under the AGSE court guidance, the value and 

effectiveness of the employment in meeting educational objectives 

employees under the HEERA. Therefore, Member Dyer specifically 
joins in the Board's analysis of Parts Two and Three of the 
statutory test. 
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is greater than its value and effectiveness in providing 

services. Thus, the educational objectives of these student 

academic employees are not subordinate to the services they 

perform, and they fail to meet the first prong of this part of 

the subsection (f) test. 

The Board disagrees. 

Under this prong of the subsection (f) test, the Board, on a 

case-by-case basis, must consider all the ways employment in the 

disputed positions meets the educational objectives of students, 

and all the ways it provides services to the University. PERB 

must then "make a value judgment about whether the employment was 

more valuable and effective in meeting educational objectives or 

in providing service to the University. 11 (AGSE at p. 1143.) The 

Board is not expected to engage in a scientific weighing process, 

but to exercise its judgment about which factor - service or 

educational objectives - is subordinate. In Regents, the court 

applied this part of the subsection (f) test by considering 

whether "services must be performed without regard to whether 

they will provide any educational benefit" to the students, 

performing them. The Board in UC San Diego exercis'ed its 

judgment and determined that the employment was not vital to 

students' ability to achieve their educational objectives, but 

that the services performed were vital to the University's 

ability to accomplish its mission. 

Here, the record establishes that while employment in the 

disputed positions contributes to the accomplishment of 
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educational objectives, it is not vital to achieving them. It 

can not be concluded from the evidence that students deprived of 

the opportunity for employment in these positions would fail to 

achieve their educational objectives. Instead, it is reasonable 

to conclude that affected students would find other means to 

accomplish those objectives, as do the many students who 

currently do not serve in the positions in· dispute in this case. 

Conversely, the services performed by the student academic 

employees in dispute are vital to the University and must be 

performed without regard to whether they provide any educational 

benefit to student employees. The University asserts that these 

services can be provided more efficiently and effectively by non-

students, but does not suggest that they can be eliminated. The 

University implicitly acknowledges the need to maintain these 

services in order to achieve its mission, regardless of whether 

the services are performed by students. 7 

The Board concludes that employment in the disputed 

positions is more valuable and effective in providing service to 

the University than in meeting the educational objectives of 

students. Therefore, the Board adopts the findings of the ALJ 

that the educational objectives of the student academic employees 

7Non-students performing the services provided by student 
employees •-in•••theM di-si;:.iu,t:.-e,d ···posit·:i:ons ·"wou:ld·•be ~emp'l"oye·es entitled 
to HEERA coverage. The University's response to the request for 
recognition petition includes the assertion that any non-students 
in these positions should be placed in the existing systemwide 
non-academic senate instructor bargaining unit, or a separate 
systemwide unit, for purposes of collective bargaining under 
HEERA. 
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at issue in this case are subordinate to the services they 

perform. 

Part Three - Prong Two: Would Coverage of the Student Employees 
Under HEERA Further the Purposes of the Act? 

The University excepts to the ALJ's finding that HEERA 

coverage of the student academic employees at issue would further 

the purposes of the Act. 

As in UC San Diego, the University asserts that since the 

Board in Regents (AGSE} found that HEERA coverage of GSis at the 

University's Berkeley campus would not further the purposes of 

the Act, the Petitioner in this case has 11 the burden to come 

forward with evidence of circumstances that did not exist in 1985 

••• and to show that these changed circumstances require a 

rejection of the Board's prior determinations." The University 

argues that the ALJ did not require the Petitioner to meet this 

burden and, therefore, applied the wrong legal standard under 

this part of the subsection (f) test. 

The University seeks to create a burden for the Petitioner 

beyond that which was intended by the Board. As noted in the 

procedural history above, the Board in Regents of the University 

of California (1995) PERB Order No. Ad-269-H affirmed the ALJ's 

Ruling on Order to Show Ca~se why GSis and GSRs should not be 

dismissed from the petition in this case in light of the court's 

AGSE decision.. -In .... bo,neluding·•that,the ·•p0s-i:ti"Ons ·should not be 

dismissed from the petition, the ALJ determined that the unique 

circumstances of each campus, as well as changes and developments 

occurring in the ten years since the AGSE record was developed, 
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should be considered. It was not the Board's intent in affirming 

the ALJ 1 s ruling to establish a burden under which the Petitioner 

would be required to present a detailed comparison to the AGSE 

Berkeley record in order to demonstrate specific changed 

circumstances at UCLA. Instead, the Board intended that the 

circumstances relating to the disputed UCLA positions should be 

· examined in detail in reference to the prior cases, including 

AGSE. However, ,the application of the subsection {f) test to 

student academic employees must occur on a case-by-case basis, 

based primarily on the unique circumstances of a particular 

campus at the time the test is applied. 

Questions of representation are inherently dynamic. As a 

result, the Board has long held that representation matters are 

subject to periodic re-examination, especially where no 

representative is in place. Prior unit determinations are 

binding only nto the extent that circumstances are the same and 

Board precedent remains the same. 11 {Regents of the University of 

California {1986) PERB Decision No. 586-H at pp. 6-7; see also, 

State of California (Department of Personnel Administration) 

(1990) PERB Decision No. 794-S.) 

In Regents (AGSE), the Board considered conditions and job 

duties existing at the University's Berkeley campus in 1984. In 

UC San Diego, conditions and job duties existing at the San Diego 

campus more than ten years later were considered. As noted 

above, these cases provide the Board with guidance, but the 

Board 1 s responsibility remains to apply the subsection {f) test 
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It is axiomatic that this purpose is furthered by the extension 

of collective bargaining rights to those employees determined by 

PERB to meet the subsection (f) test. 

The policy expressed within HEERA section 3561(c) 11 to 

encourage the pursuit of excellence in teaching, research and 

learning" is achieved 11 through the free exchange of ideas among 

the faculty, students, and staff of the University of California" 

and through a system which seeks 11 to preserve academic, freedom in 

the University of California." This is the very system 

established by HEERA. contrary to the University's contention, 

HEERA presents a framework under which the pursuit of academic 

excellence, the free exchange of ideas, the preservation of 

academic freedom, and collective bargaining all co-exist and 

complement one another. These purposes and policies do not 

inherently conflict with one another, and are not mutually 

exclusive, as much of the University's argument asserts. 

The University makes a number of specific assertions 

concerning the detrimental effects of extending HEERA coverage to 

student academic employees. Among them are: 

Collective bargaining would interfere with 
academic policy because most subjects of 
bargaining have the potential to encroach on 
the academic domain. 

Collective bargaining could interfere with 
selection procedures for academic apprentice 

... appo;i,,nt.meFtts, • •rep.J:aeing · aeadem±c 
considerations with economic considerations. 

Collective bargaining would interfere with 
the academic senate's role in making academic 
policy. 
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In considering similar arguments by the University, the 

court in Regents characterized the arguments as a 11 doomsday cry" 

which was 11 somewhat exaggerated 11 and 11premature. 11 Moreover, the 

court held that "The argument basically concerns the appropriate 

scope of representation." (Regents at p. 623.) 

HEERA contains extensive guidance and specific restrictions 

on the scope of representation to ensure that providing 

collective bargaining coverage for employees will not interfere 

with the pursuit_of academic excellence and the academic policies 

and procedures which both the University and HEERA seek to 

preserve. For example, HEERA section 3562(q) (1) states that the 

scope of representation at the University shall not include: 

Consideration of the merits, necessity, or 
organization of any service, activity, or 
program established by law or resolution of 
the regents or the directors, except for the 
terms and conditions of employment of 
employees who may be affected thereby. 

Therefore, the University retains the unfettered prerogative to 

determine what and how services, academic and non-academic, are 

to be offered and delivered. Thos.e services include those 

performed by student academic employees. Also, HEERA 

section 3562(q) (3) excludes from the scope of representation: 

Admission requirements for students, 
conditions for the award of certificates and 
degrees to students, and the content and 
supervision of courses, curricula, and 

. ---resea:r:-ch- 0 -pr-o(J£-amsr"'as bhos,e -terms •·are 
intended by _the standing orders of the 
regents or the directors. 

Therefore, any concern by the University that degree requirements 

and aspects of course work or research may become the subject of 
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collective bargaining with student academic employees is 

misplaced, as these subjects are outside of the HEERA scope of 

representation. Given these HEERA provisions, the University's 

assertions that collective bargaining for student academic 

employees would "encroach on the academic domain 11 or 11 interfere 

with selection procedures for academic apprentice appointments 11 

are simply incorrect. 

Additionally, HEERA section 3652(q) (4) specifically excludes 

from the scope of representation: 

Procedures and policies to be used for the 
appointment, promotion, and tenure of members 
of the academic senate, the procedures to be 
used for the evaluation of the members of the 
academic senate, and the procedures for 
processing grievances of members of the 
academic senate. The exclusive 
representative of members of the academic 
senate shall have the right to consult and be 
consulted on matters excluded from the scope 
of representation pursuant to this paragraph. 
If the academic senate determines that any 
matter in this paragraph should be within the 
scope of representation, or if any matter in 
this paragraph is withdrawn from the 
responsibility of the academic senate, the 
matter shall be within the scope of 
representation. 

And HEERA section 3561(b) states: 

The Legislature recognizes that joint 
decisionmaking and consultation between 
administration and faculty or academic 
employees is the long-accepted manner of 
governing institutions of higher learning and 
is essential to the performance of the 
.ed1,1ca.:tional--•mii:ssi0:ns -0·f:·-'these ·"1.nsti·tutions, 
and declares that it is the purpose of this 
chapter to both preserve and encourage that 
process. Nothing contained in this chapter 
shall be construed to restrict, limit, or 
prohibit the full exercise of the functions 
of the faculty in any shared governance 

-
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mechanisms or practices, including the 
Academic Senate of the University of 
California ..• with respect to policies on 
academic and professional matters ••• [t]he 
principle of peer review of appointment, 
promotion, retention, and tenure for academic 
employees shall be preserved. 

Thus, HEERA specifically provides for the preservation of the 

academic senate's role with respect to academic policy, and the 

University 1 s assertion that collective bargaining for student 

academic employees would interfere with that role directly 

contradicts the statute. 

To the extent, despite this guidance, that disputes arise 

over whether a subject is within the scope of representation, 

HEERA section 3563{b) provides that PERB shall have the right, 

power, duty and responsibility: 

To determine in disputed cases whether a 
particular item is within or without the 
scope of representation. 

Given these specific exclusions and safeguards, the 

University 1 s assertions that HEERA coverage for student academic 

employees will not further the pursuit of academic excellence at 

the University because it will interfere with academic policies, 

selection processes for academic apprentice positions, and the 

role of the academic senate, are simply incorrect. As the Board 

stated in UC San Diego at p. 31: 

Coverage by the Act can not and will not be 
al Lowed.,. t-o ,,under,cut·,.,bb.ese ~syst:~ms . and 
processes, which are singled out for 
protection and preservation by HEERA's own 
terms. 
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ORDER 

The following unit is found to be appropriate for meeting 

and negotiating at the University of California Los Angeles 

campus. 

The unit shall Include All: 

Graduate Student Instructors 
Readers 
Special Readers 
Tutors 
Remedial Tutors 
Part-Time Learning Skill Counselors 

The unit shall Exclude All: 

Graduate student Researchers 
Tutor Supervisors 
Managerial, Supervisorial and Confidential Employees, 
and All Other Employees. 

An election will be conducted by the PERB San Francisco 

Regional Director in accordance with PERB Regulation 51300 et 

seq. unless the University grants voluntary recognition pursuant 

to PERB Regulation 51330. 

The Board hereby ORDERS that this case be REMANDED to the 

San Francisco Regional Director consistent with the attached 

Notice of Decision and Notice of Intent to Conduct Election. 

Member Dyer joined in this Decision. 

Member Johnson's dissent begins on page 37. 

36 



JOHNSON, Member, dissenting: I dissent from the majority's 

conclusion that students at the University of California, 

Los Angeles campus serving as graduate student instructors, 

readers, special readers, tutors, remedial tutors and part-time 

learning skills counselors are employees for purposes of 

collective bargaining under the Higher Education Employer-

Employee Relations Act (HEERA). 

I agree with the majority's treatment of the constitutional 

issue. I also agree that the record establishes that the 

employment of students in the disputed positions is contingent on 

their status as students, and that the services provided by these 

student employees are related to their educational objectives. 

I part company with the majority under the third, two-prong 

test in HEERA section 3562(f). In my view, the evidence clearly 

supports a determination under the third part of the statutory 

test that extending collective bargaining to student employees in 

the disputed positions would not further the purposes of HEERA 

and, therefore, the petition should be dismissed. My rationale 

for reaching this conclusion is the same as I explained in detail 

in Regents of the University of California (1998) PERB Decision 

No. 1261-H. Therefore, in the interest.of brevity I refer the 

parties to my dissent in that case. 
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PUBLIC EMPLOYMENT RELATIONS BOARD 
NOTICE OF DECISION AND 

NOTICE OF INTENT TO CONDUCT ELECTION 
R

CASE: PERB Decision No. 1301-H 
(Case No. SF-RR-813-H) 

EMPLOYER: Regents of the University of California 

DESCRIPTION OF UNIT: 

The unit shall Include All: 

Graduate student Instructors 
Readers 
Special Readers 
Tutors 
Remedial Tutors 
Part-Time Learning Skill counselors 

The unit shall Exclude All: 

Graduate student Researchers 
Tutor Supervisors 
Managerial, Supervisorial and Confidential Employees, 
and All Other Employees. 

ELECTION: A representation election will be conducted in the 
unit described above provided one or more employee 
organizations qualifies to appear on the ballot. 
However, pursuant to PERB Regulation 51330, if 
only one organization qualifies to appear on the 
ballot arid the organization has demonstrated proof 
of majority support in the unit found appropriate, 
the Regents of the University of California may 
grant voluntary recognition and notify the Board 
to cancel the election. 

INTERVENTION TO APPEAR ON BALLOT: 

,J?u.r:;;;u.ant •. to,,PERB•,Regul-ation ·~id310, any· employee 
organization wishing to appear on the ballot in 
the representation election conducted in the unit 
listed on this Notice must file an intervention to 
appear on the ballot with the PERB San Francisco 
Regional Office within 15 workdays from the date 



of this Notice. The intervention must be on a 
form provided by PERB and must be accompanied by 
proof of support of at least 10 percent of the 
employees in the unit. Proof of support is 
defined in PERB Regulation 32700. 

The last day to file an intervention to appear on 
the ballot in the unit described above is: 
January 5, 19990 

This Notice of Decision is provided pursuant to PERB 
Regulation 51235. 
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INTRODUCTION 

This decision is the second issued a series of 

representation cases which have been consolidated to avoid a 

duplication of records. The first decision (Regents of the 

University of California (10/20/95) SF-R-805-H (UCSD), 

involved coverage under the Higher Education Employer-Employee 

Relations Act1 (HEERA or Act) for certain student employees at 

the University of California, San Diego campus (UCSD). This 

decision determines HEERA coverage for student employees in the 

classi cations of graduate student instructor (GSI), graduate 

student researcher (GSR), reader, special reader, tutor and 

remedial tutor/part time learning skills Counselor (RT/LSC) at 

the University of California, Los Angeles campus (UCLA). It also 

determines the supervisory status of tutor supervisors. 

In this decision, I first make factual findings about the 

positions and then apply HEERA section 3562(f). I conclude that 

GSRs are not employees as defined by HEERA, and that all other 

classifications in dispute are employees as defined by HEERA. I 

also find that tutor supervisors are supervisors as defined by 

the Act and therefore, should be excluded from the proposed 

bargaining unit. 

PROCEDURAL HISTORY 

On March 31, 1994, the Student Assoc ion of Graduate 

Employees, U.A.W., United Automobile, Aerospace and Agricultural 

Implement Workers of America, AFL-CIO (Petitioner or SAGE) filed 

1 is codified at Government Code section 3560, et seq. 
PERB regulations are codified at California Code of Regulations, 
Title 8, section 31001, et seq. 



this request for recognition seeking a unit readers, tutors, 

acting instructors, community teaching fellows, nursery school 

assistants,· teaching assistants, associates in ------ graduate 

student, teaching fellows, and research assistants employed at 

UCLA. 

On May 6, 1994, the San F~ancisco Regional Director of the. 

Public Employment Relations Board (PERB or Board) determined that 

the Petitioner had submitted proof of support sufficient to meet 

the requirements of HEERA. 

On May 23, 1994, the Regents of the University California 

(UC or University) filed its response to the Petitioner 1 s request 

for recognition asserting it was inappropriate because it 

included student employees who are not employees ·as defined by 

HEERA. The University also responded that to the extent the 

petition included non-student employees, those employees should 

be placed in a separate systemwide unit or accreted to the 

existing systemwide Non-Senate Academic Unit (Unit 18) . 2 On June 

27, 1994, the Petitioner filed a request for a Board 

investigation pursuant to PERB Regulation 51090. 3 

A settlement conference was held August 9, 1994, but the 

matter was not resolved. 

2The University offered no evidence or argument regarding 
the appropriateness of non-student employees being accre.ted into 
Unit 18. 

3PERB regulations are codified at California Code of 
Regulations, title 8, section 31001 et seq. 
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On September 12, 1994, Petitioner filed an amended request 

for recognition, which added the positions of special readers and 

remedial tutors. On September 19, 1994, regional director 

determined that the proof of support submitted with the original 

petition remained sufficient to cover the amendment. The 

University filed a new response to the amended request for 

recognition and denied for the same reasons it denied the 

original petition. 

On September 19, 1994, Pet~tioner filed a motion to 

consolidate the hearing this case with hearings for related, 

but not identical, requests for recognition at UCSD and the 

University's campuses at Davis and Santa Barbara. 4 At a 

prehearing conference on October 4, 1994, the parties made oral 

arguments regarding the Petitioner's motion to consolidate. The 

parties briefed the issue and on October 28, 1994, I granted the 

motion part, consolidating the records of the four requests 

for recognition. This assured that much the parties 1 cases 

offered at UCSD need not be duplicated in the other hearings. 

Petitioner's request for a single formal hearing for all four 

cases was denied. 

On December 22, 1994, I issued an order to show cause upon 

Petitioner as to why GSis and GSRs should not be dismissed from 

the petition based upon AGSE District 65 UAW, AFL-CIO v. 

PERB/Regents of the University of California (1992) 6 Cal.App.4th 

4The motion did not seek consolidation of the petitions 
themselves. At the time the motion was filed, the only petition 
set for formal hearing was UCSD (Case No. SF-R-805-H). 
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1133 [8 Cal.Rptr.2d 275] rev. den. August 13, 1992 (AGSE} . 5 The 

parties briefed the issue and on March 13, 1995, I ruled that 

GSis and GSRs would not be dismissed from the petition. and that 

the parties would be given the opportunity to fully litigate the 

positions during the representation hearing. 6 The University 

filed an interlocutory appeal, however, on July 17, 1995 ,. PERE. 

irmed the ruling on the order to show cause (Regents of the 

University of California (1995) PERB Order No. AD-269-H.) 

On October 16, 1995, after receiving additional information 

from the University about t le code usage, Petitioner amended 

the request deleting certain unused tutor title codes, acting 

instructors~ community teaching fellows, nursery school 

assistants and some unused GSR title codes. The amendment also 

added tutors in other various tit codes and part-time learning 

skills counselors. Another title code amendment was filed on 

October 30, 1995. 

Several prehearing conferences were conducted and 39 days of 

formal hearing were held between October 18, 1995 and January 10, 

1996. Briefs were filed and the case was submitted for decision 

on July 16, 1996. 

5The Board's decision in the AGSE case is Regents of 
the .. .University .. of .. .Cali£Gr.n.ia e-(,1.9 . .a9) .. PERB •Beeisicm ~No. - 73 0-H 
(AGSE Bd Dec . } . . 

6The ruling was based upon two factors. The first was that 
the previous case only dealt with the UC Berkeley campus. The 
second was that circumstances m~y have changed since the UC 
Berkeley record had been developed. 

4 



JURISDICTION 

The University is an employer within the meaning of section 

3562(h) of the Act. The Petitioner is an employee organization 

within the meaning section 3562(g) of the Act. 

ISSUES 

HEERA section 3562(f) (subsection (f)) provides: 

11 Employee 11 or "higher education employee 11 

means any employee of the Regents of the 
University of California. However, 
managerial, and confidential employees shall 
be excluded from coverage under this chapter. 
The board may find student employees whose 
employment is contingent on their status as 
students are employees only if the services 
they provide are unrelated to their 
educational objectives, or, that those 
educational objectives are subordinate to the 
services they perform and that coverage under 
this chapter would further the purposes of 
this chapter. 

Thus, the issues regarding employee status to be decided this 

dispute are: 

{1) Under the first test, is employment in the disputed 

titles contingent upon student status? 

{2) Under the second test, are the services provided by the 

student employees in question unrelated to their educatioDal 

objectives? 

(3) Under the third, ·two prong test, are those educational 

objectives subordinate to the services provided (Prong One), and 

does. coverage under .. HEER.A .. .tu:r::tJ:J.e;r- .. ,t,he- ·pUFJ?K)Ses · of the Act ( Prong 

Two)? 

An issue independent of employee status is whether tutor 

supervisors are supervisors pursuant to HEERA section 3580.3. 
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FINDINGS OF FACT 

Background Regarding UCLA 

The University is a public, state supported, higher 

education institution offering undergraduate and graduate 

instruction and.professional education. The University is. 

required to provide undergraduate education to the top one-eighth 

of California's high school graduates. It has exclusive 

jurisdiction in California public higher education over 

instruction the professions of law, medicine, dentistry and 

veterinary medicine. The University also has sole authority. to 

award doctoral degrees in all fields, either alone or jointly 

with the California State University system. The University has 

nine campuses. This decision concerns student employees on the 

UCLA campus. 

Common Factors 

While I make separate findings for each of the .disputed 

titles, there are some common facts among them. In addition to a 

salary, student employees in the disputed titles receive two 

significant benefits. First, they receive graduate student 

health insurance (GSHIP). Second, they are eligible for 

registration and educational fee remissions. 

Student employees in the disputed positions are required to 

perform all the same functions, complete 1 the paperwork and 

satisfy all coursi requirements as all other students. They also 

f 1 out employment forms, tax forms, timesheets, etc., like 

other employees. 
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Graduate Student Researchers 

GSRs generally are hired to perform research under the 

direction of a faculty member. GSRs are employed in two types of 

positions. One is on an hourly basis, typically working a 

limited number of hours for an individual faculty member who 

requires research for a book or other special project which the.·,: 

professor is working on. The GSRs in these positions are usually 

students in the field or discipline within which they are 

employed. The work they perform, however, is not tied to the 

student's own dissertation or course work. Faculty will often 

utilize GSRs to do hourly research such as computer work, library 

research, or data analysis. Some professors with substantial 

grants may simply hire GSRs as a means of funneling financial 

support to a student, asking for very little service in return. 

Some hourly GSRs, even though not working directly within their 

dissertation field, have been able to publish articles based upon 

hourly GSR work, and have learned valuable skills which may be 

helpful to them later their own research. 

Hourly GSRs constitute a very small perc~ntage of the total 

GSR funding. Funds for such employment usually come from faculty 

senate grants given to faculty members for the purpose funding 

their own research projects. 

The vast majority GSR funds are spent on the second type 

of GSR position, half-time positions attached to certain research 

grants. Most of these GSRs are in the sciences and engineering 
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fields. There are four levels of compensation for GSRs depending 

upon their experience and completion of academic milestones. 

The duties performed by GSRs in half-time positions vary 

greatly, depending upon the field of study and the experience of 

the GSR. A newly admitted graduate student might first be 

assigned to perform research of a very.basic nature. This has. 

two primary purposes. One purpose is to assist faculty members, 

post doctoral researchers (post docs) or other more advanced 

students with research grunt work. A second and more important 

reason, however, is to provide the student with an opportunity to 

learn basic laboratory research skills. Acquiring these skills 

is essential later success as a graduate student, and is done 

for the.education of the GSR more than for the smooth operation 

of the.lab. According to one professor, new GSRs "break more 

things than they fix." 

Once GSRs have picked up some basic skills and have a better 

idea of their field of interest, a mutual courting process occurs 

by which faculty and students select each other. Students seek a 

dissertation chair and committee members, while faculty members 

seek bright, energetic graduate students whose research interests 

are a match for the research conducted their laboratories. 

When the process works well, the faculty member becomes not 

only a dissertation chair, but a mentor to the student, assuming 

a certain responsibility for the success of that student. Along 

with the acceptance of a student into the faculty member's lab 
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comes a perceived, if not official, obligation to make efforts to 

secure financial support for the student. 

While some students bring their own funding source with them 

(e.g., National Science Foundation grants), most GSRs are funded 

through grants obtained by the faculty. Many grants .are obtained 

by faculty for the sole purpose of providing training funds for 

GSRs. Several faculty members testified that obtaining grants to 

provide for GSR funding was one of the most time consuming 

obligations inherent in accepting graduate students into their 

labs. 

Many agencies provide grants with sufficient flexibility to 

divert funds into the projects of graduate students which are 

only loosely related to the original line of inquiry. Most 

grants include some portion of funding for the principal 

investigator as well as for the graduate student. Approximately 

40 percent of all research grants go directly to the University 

as overhead expenses. Typically all equipment purchased with 

grant funds also is retained as University property at the 

conclusion of any project. 

As part of their role as mentors, faculty will often co­

author scholarly research papers, assist and/or encourage GSRs 

attendance and presentation at conferences and meet regularly 

with students to supervise their research and dissertation 

efforts. The relationship between GSRs and their faculty mentors 

typically constitute a stronger bond and are more time consuming 
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than relationships between other student academic employees such 

as GSis and their supervising faculty members. 

Most GSRs have either jointly published research papers with 

their faculty supervisor or expressed a des to do so at some 

point during their educational .program. These.papers are.usually 

based upon research paid .for at least part by the GSR funding... 

These papers not only help build the GSR's curriculum vitae, but 

sometimes may be reworked into their dissertation. 

To be appointed as a GSR, an individual must be an admitted 

and enrolled UCLA graduate student. While there is a great deal 

of overlap of job functions among GSRs and other university 

positions, such as post docs or a variety of staff research 

assistants, these other individuals are placed in distinctly 

different job classes, typically with different pay and 

responsibilities. 

While GSRs typically serve in 50 percent appointments, 

this time limitation has little practical meaning in most cases. 

Unlike all other disputed titles, in most cases it is virtually 

impossible to distinguish between the time a student 

performing paid work as a GSR from the time spent on non-paid 

status performing the student's own dissertation research. This 

is so simply because most GSRs are essentially paid by the 

University to perform their own research upon which they will 

base their dissertation. 
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Graduate Student Instructors 

In this decision, the term GSI refers to teaching 

as~istants, teaching associates and teaching fellows. Placement 

into these three titles depends upon the individual's teaching 

experience ·and completion of various educational milestones in• 

the student's degree program. Salaries also increase with 

experience through·several levels. The salary schedule has been 

determined by the University in an effort to remain compet ive 

with other major universities. An uncompetitive salary scale 

would result in the most promising graduate students seeking 

their degrees at other universities. 

Most GSI positions are 50 percent appointments, although 

some are at 25 percent. With 50 percent appointments, students 

may still be considered full-time students for funding purposes 

from the state. A 50 percent appointment.provides that GSis 

should be able to perform their duties within 20 hours per week, 

averaged over the course of the appointment. Because workloads 

vary a great deal from week to week depending upon factors such 

as exam schedules or major assignments, the workload may often 

greatly exceed 20 hours one week and be substantially below the 

next. Although several witnesses testified that it was 

impossible to do their job in a conscientious manner within the 

20 hour average per week, a greater number testified that it was 

usually sufficient. Newer, less experienced GSis, or those 

teaching in unfamiliar subject areas would naturally need to put 

in more time than an experienced GSI teaching the same course for 
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the second, third or fourth time. 7 Some individuals apparently 

were simply given more work than could be accomplished within the 

20-hour average, however, this seems to be more the exception 

than the rule. 

The duties of GSis            1 into two major categories: . teaching 

courses and leading discussion or lab sections. A great number 

of the GSis teaching courses are within language departments or 

English composition. For example, almost 1 Spanish I through V 

courses are taught by GSis. Thus, it not only possible, but 

extremely likely that an undergraduate student could be taught 

five days a week, one hour per day through this entire Spanish 

series and not have a single class meeting with a regular faculty, 

member. Sixty percent of English III (writing, composition, 

rhetoric and language) courses are taught by GSis. Ninety 

percent of English IV (critical reading and writing} are taught 

by GSis. 

In classes taught by a GSI, there is no distinction from the 

undergraduate student's point of view between the GSI and a 

regular faculty member. The course catalog does not distinguish 

them. Course credit and tuition are also the same. 

GSis teaching a course are responsible for each day's 

lessons, designing and grading homework and quizzes and holding 

office hours. If mid-term and final exams are part of the 

7In a 1993 survey conducted by the University, 41 percent of 
those responding stated that they had, at once, served as a 
GSI for a course that required an average work week of more than 
20 hours. That number dropped to 23 percent when asked about 
courses taught after they had become a more experienced GSI. 
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course, they are sometimes jointly drafted with other GSis and/or 

the departmental supervisor in an fort to maintain consistency 

among the various sections of the course. 

In theory, GSis teaching a course are supervised and 

observed by a faculty member who sets the curriculum, writes the• 

syllabus and has final responsibility for grading. In practice, 

however, GSis teaching a course do not appear to receive much 

supervision or observation. A syllabus is often provided to GSis 

by the department to assist in some of the course planning. 

However, all of the actual teaching and grading of undergraduate 

students is done by the GSI. 

A very limited number of GSis also have the opportunity to 

teach a course through the Collegium program. To be igible, a 

GSI must have formally advanced to do.ctoral candidacy and had at 

least two years of GSI experience, or approved teaching 

experience at a comparable institution. Collegium courses are 

designed by the GSI and are typically related to the GSI's own 

dissertation research. Collegium GSis are selected through a 

highly competitive process and it is c9nsidered an honor to be 

given the opportunity to teach within the program. 

The Collegium provides for a weekly seminar prior to the 

actual teaching quarter, within which the GSI designs the course, 

develops a syllabus, selects instructional materials and 

determines pedagogical approaches. GSis receive course credit 

for this seminar and do not receive pay. Once they begin 
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teaching their courses, however, they receive pay and are 

responsible for literally every aspect' of the course. 

The second general category of GSI employees are those 

serving as instructors for discussion or lab sections attached to 

large undergraduate lecture .courses. A lecture course might, ;for 

example, have 250 students and 10 sections scheduled with 

approximately 25 students per section. Section or lab meetings 

are typically scheduled once or twice per week with GSis 

explaining and/or augmenting materials introduced during larger 

lecture classes conducted by faculty. GSis are required to hold 

regular office hours and will typically also hold review sessions· 

prior to midterm and final exams;- GSIs assign and grade homework., 

assignments and projects which are usually based upon general 

guidelines determined by the faculty member teaching the course. 

Supervision of section GSis varies a great deal depending 

upon the experience of the GSI and the inclination of the faculty 

member. Some faculty provide GSis with an opportunity to present 

a lecture to the large class undergraduate students and other 

faculty may choose to observe GSis leading a lab or discussion 

section. GSis can learn helpful teaching skills through 

discussions with the faculty supervisors. Issues such as 

teaching styles, presentation of course material and grading 

philosophy are sometimes discussed during faculty-GSI meetings. 

Although some faculty take a great interest in and meet 

regularly with GSis, offering pedagogical advice and support, 

this is not, however, the norm. Typically, GSis meet with the 
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faculty member at the start of the quarter to discuss strategies 

and expectations. They may also meet prior to major assignments 

or exams. Even in situations where regular meetings are held, 

they appear to be primarily for the purpose 'ensuring the 

quality of the education being delivered to undergraduate 

students rather than a method teaching pedagogy. 

The level of supervision provided by faculty to GSis does 

not, in most cases, rise to the level of a mentor/student 

relationship. This is primarily because the most significant 

graduate student-faculty relationship is between students and 

chairs dissertation committees. Faculty witnesses regularly 

refer to students for whom they were.the dissertation chair as 

"my student. 11 While faculty sometimes serve in both the roles of 

supervisor of the GSI as well as that GSis dissertation chair, it 

is more ·often not the case. 

The          ationship between GSis and their faculty supervisors. 

is underscored by the contrast between GSis and GSRs. GSRs are 

supervised primarily, if not exclusively, by the same person 

overseeing their dissertation research. In most cases it is hard 

to tell when GSRs are being supervised in their role as GSR, as 

opposed to their role as students working on their dissertations. 

It is typically very easy to make a distinction between the 

teaching work of a GSI and that individual 1 s own educational 

program leading to their degree. It also typically easy to 

determine whether GSis are being supervised in their role as GSis 

or in their own research. 
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Prior to the fall quarter each year, the Office 

Instructional Development holds a one-day campus-wide orientation 

session for new GSis. GSis may attend a variety of presentations 

on issues such as office hours, motivating students, math 

anxiety, sexual harassment, meeting the first class, diversity 

within the classroom, etc. 

Most GSis are also required to take a quarter-long "495 

course" prior to being employed as a GSI. The course varies 

depending upon the type of teaching the GSI will be doing. For 

example, a language department 1 s 495 course might cover issues 

such as second language acquisition, whereas a lab section 495 

course might cover issues such as lab safety. GSis receive 

credit but no pay for the 495 course. In addition, some 

individual departments sponsor voluntary workshops dealing with 

the particular intricacies of their department. These workshops 

are also open to recently hired lecturers. 

GSI's also receive credit for taking a 11 375 course" teaching 

practicum while they are employed. No instruction is provided as 

part of receiving this credit. The 375 course counts only toward 

status as a full-time student and does not satisfy degree 

requirements. It is very rare for departments to require service 

as a GSI as part of their educational program. 

The staffing ratio of all GSI positions, ·except those 

teaching in the Collegium, is determined primarily by the needs 

of the department to staff undergraduate courses and the amount 
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of available funds. 8 As such, GSI staffing is enrollment driven, 

based upon the number of undergraduates to be educated, rather 

than the number of graduate students seeking teaching experience 

or pay. 

Funding for GSI pos ions comes from state revenues that are 

allocated to the campus by the Office of the President and then 

to departments by the chancellor and the academic deans. These 

funds come from the same source and are interchangeable wi 

funds used for other instructional employees such as lecturers. 

Selection methods vary among departments. Some departments 

with more graduate students than open positions use a highly 

competitive complex algorithm to select GSis based upon many 

factors including academic achievement. Other departments which 

have greater undergraduate needs and fewer graduate students 

advertise throughout related fields just to secure enough GSis to 

fill their open positions. 

All selection processes are merit based, however, as opposed 

to need based. Therefore, the financial need of the GSI is not a 

selection factor. The University does have a variety of 

financ aid services available to graduate students, some of 

which may include employment, but not in the titles disputed in 

this hearing. 

8Those participating in the Collegium are selected on a 
compet ive basis. This last year there were only eleven 
graduate students participating in the Collegium of University 
Teaching Fellows (CUTF). Given the limited number of 
participants in the Collegium, their experience is only 
marginally helpful in deciding the GSI issue. 
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Employment as a Gsr·is limited to 12 quarters unless an 

exception is made based upon the educational advantage to the 

GSI. The University specifically prohibits granting exceptions 

to the 12-quarter rule based simply upon the need to staff 

courses. 

When teaching either a course or section meeting, the GSis 

play a vital role in the accomplishment of University's 

teaching mission. The evidence quite clear that without the 

services currently provided by GSis, the University would not be 

able to accommodate undergraduate programs. Professors would not 

be able to teach large lecture courses. Undergraduates would 

receive very little personal attention. Writing assignments 

would have to be curtailed and tests would need to be 

restructured utilizing easily graded questions such as multiple 

choice rather than essay exams. In short, the University's 

teaching mission would suf irreparable harm without the 

services currently provided by GSis. 

The University offered evidence that it could provide those 

same services in an economically feasible manner utilizing non­

students, without doing damage to the educational program. The 

University would simply hire non students such as post docs or 

local part-time community college instructors, high school 

teachers or unemployed aerospace engineers to fill the huge void 

if students were not utilized as GSis. 

To be appointed as a GSI, an individual must be admitted and 

enrolled as a UCLA graduate student. While there is a great deal 
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of overlap of job functions between some GSis and post docs, 

lecturers, or other regular UCLA faculty, these other non­

students are placed in distinctly different job classes typically 

with different pay and different responsibil ies. 

The.percentage of graduate students employed as. GSis varies. 

greatly among departments, depending upon several factors, such 

as the amount of alternative fellowship and GSR funding 

available, and the number of undergraduate students served by 

bhat department. For example, in language, biochemistry and 

chemistry, departments with large numbers of undergraduate 

students to educate, 100 percent graduate students receiving 

their degree this past year were employed as GSis at least once 

during the graduate programs. At the other extreme are 

departments without large undergraduate programs and with a 

significant amount of GSR funding. For example,· geophysics and 

space physics had only 13 percent of graduate students serving as 

GSis and nuclear engineering had only 20 percent. 

Special Readers 

The special reader class is used only on the UCLA campus. 

It was approved in the early 1980s in response to a need foF 

assistance which was more advanced than readers or GSis. The 

expectation was that providing a classification with a more 

advanced qualification and pay scale would stop use of GSis 

and readers advanced courses. 

Special readers usually function much the same as GSis 

except they work in upper division or graduate courses. They 
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teach sections, hold office hours, and assign and grade homework, 

exams and projects. 

Some special readers serve in unique appointments. For 

examp , one special reader in the advanced directing program 

within the film and sion department supervised film 

projects. In that role, she assigned,.crew members and organized, 

the scheduling of film shoots throughout the year. She not only 

scheduled use of equipment, but also organized how insurance 

would be obtained for the students. 

Appointments as special readers are made by the faculty 

member the department has allocated a position to a course. 

Appointments.are made on an.hourly bas.is and pay is equal to or 

greater than the pay received by typical GSis. Non-students have 

never been appointed as special readers. 

Remedial Tutors/Part-Time Learning Skills Counselors 

Prior to the summer of 1995, individuals staffing jobs 

were hired into the remedial tutor class. This created a problem 

because the program wanted to hire non-students into these 

positions and the remedial tutor class was reserved for students. 

In response, the UCLA personnel office suggested they use the 

learning skills counselor title code. From then on all new 

hires, both students and non-students, were hired as learning 

skills counselors. A few individuals who had already been hired 

remained in the remedial tutor title. Since individuals in both 

titles are currently performing the same duties, I will re to 

20 




them as remedial tutors/part time learning skills counselors 

(RT/LSC). 

RT/LSCs work for the Office of Student Support Services 

whose purpose is twofold. One is to provide academic and 

psychological personal support £or medical students~ The.second 

is for outreach and recruitment of under-represented minority. 

students into medical school. 

RT/LSCs are used in two major areas. The first is during 

the academic year where they are used to conduct review sessions, 

do one-on-one tutoring and work in small groups with first year 

medical students. The RT/LSCs used in this manner have in the 

past been advanced UCLA medical students. The RT/LSC's subject 

matter knowledge, ability to do the job and availability are the 

primary criteria for selection, according to Patricia Pratt, 

Director of Student Support Services for the School of Medicine. 

One witness who had been involved in recruitment of RT/LSCs 

stated that an interest teaching was something they looked for 

in candidates. Students who sought the job as a method of 

refreshing their knowledge for board exams tended to be rejected. 

The second area of employment for RT/LSCs is during the 

summer session, which has different programs. One is a three­

week pre-entry program where RT/LSCs run ·small group study 

sessions teaching pre-med students how to study the medical 

curriculum. Another is an eight-week program called UCLA Prep. 

It is a pre-medical school enrichment program to teach 

undergraduate students subjects which are prerequisites to 
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medical school. The program is funded by the U.S. Department of 

Health and Human Services and federal grants targeting both 

outreach and retention efforts. The summer program is not 

limited to UCLA pre-med undergraduate students, but rather is 

open to students throughout the United States. 

RT/LSCs are hired both instructor and GSI roles, teaching 

learning skills, communication skills, personal development and 

career development. With the assistance the learning skills 

director, they set the curriculum, develop a syllabus, develop, 

administer and grade assi$nments and examinations and evaluate 

the student's performance. 

Recruitment for the RT/LSC class is so broader than UCLA. 

Job announcements are distributed throughout the Los Ange 

area, although UCLA medical students are given a preference. 

Non students hired typically have a master's degree or doctorates 

in the subject area and often have teaching experience at either 

the community college or university level. 

RT/LSCs who are medical students benefit from occupying this 

pos ion by increasing their subject matter knowledge, and 

developing their teaching skills, as well as benefitting them 

economically. 

Readers 

The reader position at UCLA is virtually identical to the 

reader position at UCSD. Readers assist the University's 

teaching mission by reading and grading homework assignments, 

quizzes, midterm and final exams, and papers. Readers have some 
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regular ongoing responsibilities throughout the quarter, but more 

commonly, their duties involve sporadic activities usually 

concentrated in intense periods around midterm and final exams. 

The University's academic personnel manual (APM) 420.10 

provides that readers will usually be graduate .or undergraduate­

students. However, it also provides that non-students may be 

employed to meet ·. needs of the University. While extremely 

rare at UCLA, non-students have been employed in the reader 

position. This appears only to have happened when an individual 

dropped out of school during a quarter and was allowed to remain 

employed for the remainder of the quarter. 

Readers at UCLA are typically selected by professors and are 

appointed by the department chair after the position is funded. 

Readers and the supervising faculty members typically meet 

prior to the start of the quarter to discuss expectations and 

assignments. Readers and faculty members also will typically 

meet during the quarter to discuss major writing and grading 

assignments, such as midterm and final exams. The time for which 

readers are paid is spent almost entirely performing grading 

duties as opposed to meeting with faculty discussing pedagogical 

issues. The amount of pedagogy discussed varies among faculty, 

though it does not appear to be substantial in most cases. 

Readers are sometimes requested to attend lectures, but it 

is not typically considered part of the job duties. Since 

readers have already typically taken the course or its 

equivalent, they usually are already familiar with the material. 
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Readers receive no course credit for the dut they.perform. 

The financial need reader applicants is typically not 

taken into consideration in either the application or selection 

process, nor are salary levels keyed in any way to financial 

needs of individual readers. Graduate students are paid more 

than undergraduates in recognition of their. additional,, expertise. 

Commitments fo~ reader positions are not included in letters of 

acceptance sent out by the University to students, which also 

details financial aid packages .. 
' 

The reader staffing ratio is usually determined by 

departments based on a formula. Typically courses with a large 

number of writing assignments get more readers than those with 

assign~ents easier to grade. The most important factor in reader 

staffing, however, is the number students enrolled in the 

course. As such, reader ·staffing is enrollment driven and not a 

reflection of the employment needs readers. 

Readers have initial control over the extent of their 

employment. They are urged not to over commit by taking on more 

hours than they will have time to complete, given the academic 

schedule. By carefully considering the extent of a reader's 

commitment, is hoped-· 
1' 

that conflicts between job dut and a 
, .. 

reader's own academic obligations will be avoided. · However, 

since job duties often intensify around the time of midterm and 

final exams, conflicts occasionally arise. When that happens, a 

reader's own studies may suffer because of the necessary priority 

of completing grades on time. 
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There is ample evidence in the record that readers are vital 

to the accomplishment of UCLA's teaching mission. Faculty hire 

readers because they are unable to grade all the papers and 

assignments themselves. Without the services provided by readers 

the educational program at UCLA (just like at UCSD) would have to 

be dramatically restructured with extremely negative pedagogica.L.,. 

results. 

Dr. Ellen Switkes, Assistant Vice President for Academic 

Advancement, Office of the President, testified that the 

University could manage without readers and tutors, but 

acknowledged that "it would be bad for the educational 

enterprise. 11 Dr. Switkes 's solution would be for faculty to read. 

more papers and assign fewer papers. Faculty who have already 

been required to increase their duties due to previous budget 

cuts would also.have to hold more office hours and either conduct 

tutorials in larger classes or eliminate them altogether. Dr. 

Switkes so indicated that GSis could perform more of these 

tasks. In other words, the University could eliminate work which 

has been highly valued or pass it on ,to other University· 

employees, including other student employees. 

There is evidence in the record that a large candidate pool 

exists outside the UCLA system which the University could tap 

into if it decided to replace .student employees with non-student 

replacement workers at competitive salaries. 
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Tutors 

The role of tutors at UCLA is also identical to that at 

UCSD, although the program organization varies somewhat. At UCLA 

there are two major tutoring programs. One is the College 

Tutorial Service (CTS) and the other is the Academic Advancement·· 

Program (AAP). Each of the programs offers individual and group, 

tutoring to UCLA students. 

The goal of the CTS is to assist students in becoming 

effective, independent learners. The CTS program has four 

distinct sub programs: English Composition, English as a Second 

Language, Math and Science and Athletic Tutorial. The first 

three provide basic tutoring and skill building in general 

subject areas rather than specific courses. They are open to 

UCLA undergraduate students (approximately 20,000); The Athletic 

Tutorial provides tutoring to UCLA athletes, tailored to specific 

courses they are taking. A vastly disproportionate larger number 

of CTS.tutors are assigned to the Athletic Tutorial program where 

they tutor UCLA's 400 athletes. 

The mission the AAP is the retention and graduation of 

students who come from historically under-represented 

communities. It has been an integral part of UCLA's affirmative 

action program. AAP also offers an intensive summer program 

designed to ass new and transferring students w.ith the 

transition into University life. 

The minimum qualifications to be hired as a tutor is an 

overall GPA of 3.0 and a GPA of 3.4 in their major. Tutors will 
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